
VI-C-4 
SEPTEMBER 3, 2019 

MEMORANDUM 
 

TO:  MAYOR AND CITY COMMISSION 
 

FROM: CITY ATTORNEY’S OFFICE 
 

DATE: September 3, 2019 
  

RE: Equipment Lease Purchase Agreement for 
Volvo Wheel Loaders with Leasing 2, Inc. and 
Related Maintenance Services with Flagler 
Construction Equipment 

 
 Attached hereto for your consideration is the proposed Lease Purchase 
Agreement and corresponding documents between the City and Leasing 2, Inc. 
for three (3) Volvo Wheel Loaders to be used by the Public Works Department to 
clean up debris, load materials, and for recovery after storm events.  In addition, 
is a proposal for related maintenance/repair services for the Volvo Wheel 
Loaders with Flagler Construction Equipment. 
 

This equipment is essential in the operation of the City’s Construction & 
Maintenance Division for project construction and maintenance of the streets. 
The equipment is being purchased from Flagler Construction Equipment, 
pursuant to the Florida Sheriff’s Association Bid (FSA18-VEH16.0), Spec.#33 
and financed through Leasing 2, Inc.  Due to the increased cost for heavy 
equipment over the last few years, the City’s equipment replacement fund has 
not been able to keep up with the increased demand, thereby resulting in 
insufficient funds to directly purchase the Volvo Wheel Loaders.       

 
The cost of the Volvo Wheel Loaders will be charged to the Storm Water 

Utility, Transportation, and General Funds.  While the equipment will be used to 
accomplish work for a variety of City departments, the Volvo Wheel Loaders will 
also serve as a valuable tool for removing debris and sediment after major storm 
events during emergency operations. 

 
The term of this Lease Agreement with Leasing 2, Inc. is for a period of 

five (5) years at a rate of 2.80%.  The monthly payment for this equipment will be 
$5,825.88 with a final installment payment of $159,000 for a total cost of 
$508,552.80 over the five (5) year term.  Maintenance/repair services and 
replacement equipment, if necessary, will be provided by Flagler Construction 
Equipment as a separate budgeted expense at a cost of $108,750 during the five 
(5) year term of the Agreement.  The associated maintenance/repair for the 
Volvo Wheel Loaders requires highly specialized factory-trained mechanics that 
cannot be serviced by City staff. 

 



It is recommended that the appropriate City officials be authorized to 
approve this Lease Purchase Agreement for three (3) Volvo Wheel Loaders with 
Leasing 2, Inc. and related maintenance/repair services with Flagler Construction 
Equipment, subject to approval of the FY20 budget by the City Commission.  

 
attachments  

















































 
8418 Palm River Road 

Tampa, FL 33619 

(813)630-0077 

 

Customer Support Agreement 

Total Maintenance and Repair (TM&R) Agreement 

 

City of Lakeland 

1140 E. Parker St  

Lakeland, FL 33801 

 

 

A. Equipment Covered and Charges: 

 

(1) 2019 Volvo L60H #1  Serial Number: To be determined 

 

1. $7.25 Per Hour/ 5000 Total Hours 

2. Starting Hours  5 

3. Ending Hours  5005 

4. Start Date    3/4/2020 

5. End Date     3/4/2025 

 

B. Terms of Agreement: 

1. 60 Months/ 5000 Hour Limit, or whichever occurs first.  

2. This agreement commences upon delivery date of the above equipment or the finding 

date to Flagler Construction Equipment on leased machines. 

 

***Standard Exclusions: Lights, Glass, Wheels, Radio, Top Off Fluids, Overtime and Transport of 

Machine to Shop for Repairs.*** 

 

C. Maintenance Payments:  

1. Monthly payments:  

i. Customer agrees to pay Flagler Construction Equipment at the address shown 

above, the aggregate monthly charge as listed in Section A, on the tenth calendar 

day of each month during the tenure of this agreements, plus all applicable 

overtime charges outstanding, as specified on Dealer’s invoices.  

ii. In the event any engine hour meter fails to function properly, thereby making the 

meter reading unavailable or unreliable, then the hours of use for such month 

shall be deemed to be the average of the monthly usage of that unit of equipment 

for the preceding two months.  



iii. In the event the allowed hours expire before the allotted time the customer will 

be responsible for the remaining months due (if paying flat monthly rate). 

2. Late Payment Charges: If the payment required under the agreements, or any portion 

thereof, remains due and payable for a period of 45 days or longer, such payment or 

portion thereof shall be subject to a finance fee of 1% per month in accordance with 

Florida Statute §218.74 et seq., The Local Government Prompt Payment Act.; calculated 

on such amount from the date on which it became due and payable as provided hereunder 

until actually paid. This late payment charge is equal to an ANNUAL PERCENTAGE 

RATE of 12 percent.  

 

 

D. Operation and Care of Equipment:  

Customer hereby agrees to: (1) operate the equipment only at the location designated 

herein above, (2) exercise reasonable care in the operation, maintenance, and storage of the 

equipment, (3) operate the equipment only within its rated capacity, and solely in the conduct of 

customer’s business, (4) permit  the equipment to be operated only by customer’s employees 

trained in operation, and (5) reimburse dealer for any and all repairs, replacement, or other 

expenses resulting from customer’s failure to comply with the foregoing provisions or from 

accidents, abuse, overload, negligence, weather damage, vandalism, acts of God, or from  

customer’s failure to perform its obligations with respect to the equipment set forth in Section F 

hereof.  

 

E. Dealer’s Obligations:  

1. Perform all routine and emergency repair service as required to maintain the equipment 

in good operating condition.  

2. All repairs, other than tire and wheel replacement, ground engaging tools, radio, lights 

and glass items are the responsibility of Flagler Construction Equipment except as 

excluded by Section D, Item 5.  

3. Perform major repair and overhauls, as required.  

4. Furnish all labor and parts needed for 500-hour intervals and above as per owner’s 

manual except for fuels, make-up oils, and routine greasing.  

5. Provide, at no charge to customer, travel time and mileage required to perform repairs at 

customer’s job sites except charges that customer is required to pay or reimburse dealer 

as provided in Section D hereof.  

6. Flagler Construction Equipment will perform all repair and normal maintenance between 

the hours of 7:30 a.m. and 4:00 p.m. Monday through Friday, holidays excepted. Flagler 

Construction Equipment will perform maintenance and repairs outside of those hours as 

requested by the customer at the rate equal to our published overtime rate, less the 

published standard hourly rate.  

7. Dealer will perform routine repair service on a unit when hour meter reading so indicates 

service interval.  

8. Dealer will supply on request, proof of insurance coverage as per customer specifications.  

9. Flagler Construction Equipment will give customer a minimum of two (2) weeks advance 

notice of planned repairs or overhauls which will require a unit to be out of service during 

normal operating hours. 

10. Flagler Construction Equipment will provide, at no cost to the City of Lakeland, a 

temporary replacement unit if any warranty related repair (or damage caused by Flagler 



Construction Equipment during the repair process) will take in excess of 3 working days 

to repair.   

 

F. Customers Obligations:   

1. Provide, at no charge to Dealer, an adequate area on customer’s premises to permit 

maintenance and service work to be performed in a safe and reasonably protected, 

ventilated, and lighted environment.  

2. Required daily and weekly inspections and maintenance to be performed and recorded on 

each unit of equipment, to make such reports available to the dealer upon request. To 

require that customer’s supervisor who is responsible for the equipment to be notified 

promptly of any item requiring action or repair and to notify dealer promptly of such 

needed repairs, replacements, or adjustments. Daily and weekly inspections will be 

conducted as specified by checklists provided by Flagler Construction Equipment.  

3. Transportation of the equipment to and from Flagler Construction Equipment for 

necessary repairs that cannot be completed in the field. (This is only in the event that the 

repairs are a result of damages caused by the City of Lakeland. In the event that the 

repairs are a result of a warrantable failure or caused by Flagler Construction Equipment 

during the repair process, all transportation expenses will be incurred by Flagler 

Construction Equipment.) 

4. Make each unit of the equipment available promptly for dealer’s employees to perform 

scheduled “Planned Maintenance Service” or other necessary repairs. In addition to all 

other payments required hereunder, customer agrees to pay dealer for the waiting time or 

wasted trip of dealer’s employees which results from customer’s failure to have a unit of 

equipment available within 30 minutes after requested by dealer’s employees.  

5. Instruct and supervise operators of the equipment so as to prevent (a) violation of the 

instruction and good operating procedures as set forth in the Operator’s Manual, (b) 

continued operation of a unit of equipment which is in obvious need of repair and where 

such continued use may increase or accelerate the necessary repairs, and (c) use of a unit 

which develops or has an unsafe condition.  

6. Furnish all make-up oils for the equipment.  

7. Acquire and install, at customers expense, all replacement tires and wheels.  

8. Customer is responsible for lights, glass, radio, and ground engaging tools. Also, any 

attachments not listed on the coverage page (Section A), excluding base machine.  

 

G. Indemnification: 

To the extent permitted by law and subject to the monetary limitations set forth in Florida 

Statute §768.28, customer agrees to indemnify and hold dealer harmless from any and all 

losses, liabilities, damages, claims, costs, and expenses (including reasonable attorney’s 

fees) arising out of the negligent operation or maintenance or willful misconduct of the 

equipment by customer or customer’s employees negligent operation or maintenance or 

willful misconduct of dealer or dealer’s employees, including any claims of damages for 

injury to persons or property. 

 

H. Excuse from Performance: 

Customer hereby agrees that dealer shall have no obligations to repair or otherwise 

maintain any unit of equipment if such repair or maintenance is prevented or substantially 

hindered by fire, floods, explosions, strikes or other labor disputes, war or civil 



insurrections, accidents, acts of God, government regulations, delays in transportation, or 

due to any causes which is beyond the dealers control.  

 

 

 

I. Default: 

1. The occurrence of any one or more of the following events shall constitute default by 

customer under this agreement. (a) Failure of customer to perform any obligation of the 

customer set forth in this agreement, which failure shall not have been cured in full 

within 10 days after dealer gives written notice thereof to customer by Certified Mail. (b) 

Customer knowingly or willfully tampers with an engine hour meter on the equipment 

without dealer’s prior consent in an attempt to mislead dealer as to the actual number of 

hours run. (c) Customer’s making or permitting any unauthorized use, assignment, or 

transfer of a unit of the equipment. (d) The institution by or against customer of any 

proceedings under any bankruptcy reorganization, or other insolvency laws. (e) The 

cessation by Customer of its normal business operations.  

2. The occurrence of any one or more of the following events shall constitute default by 

dealer under this agreement. (a) Failure of dealer to perform any obligations of dealer set 

forth in this agreement, which failure shall not have been cured in full within 10 days 

after customer gives written notice thereof to dealer by Certified Mail. (b) The institution 

by or against dealer of any proceedings under bankruptcy, reorganization, or other 

insolvency laws. (c) The cessation by dealer of its normal business operations.  

 

J. Termination and Remedies:  

1. Upon the occurrence of an event of default by Customer under this agreement, dealer 

may immediately terminate this agreement (in writing, by Certified Mail) and dealer shall 

have no further duties or obligations hereunder. Dealer shall, nevertheless, be entitled to 

retain all prior maintenance payments or any deposits made hereunder. Dealer shall 

further be entitled to recover from customer any and all amounts and payments which, 

under the terms of the agreement, may then be due and payable plus a reasonable sum for 

attorney’s fees and costs of collection, if such amounts are collected by or through an 

attorney-at-law. All rights and remedies granted dealer herein shall be cumulative with all 

other rights and remedies available to dealer under law.  

2. Upon the occurrence of an event of default by dealer under this agreement, customer may 

immediately terminate this agreement (in writing, by Certified Mail) and customer shall 

have no further duties or obligation hereunder. All rights and remedies granted customer 

herein shall be cumulative with all other rights and remedies available to customer under 

law.  

3. Customer may terminate this agreement for any reason upon sixty (60) days prior written 

notification to Dealer. 

 

 

K. Repair Warranty:  

1. Dealer warrants that all repair work performed by its service personnel will be free of 

defects in workmanship under normal use and service for a period of 90 days provided. 

However, the foregoing warranty shall not be applicable (a) where the customer or any 

other party has mishandled, misused, or failed to properly store, maintain, or operate the 



equipment, or (b) where the equipment has been serviced, repaired, maintained, or 

modified by any person or party other than the dealer except for the performance by 

customer of its obligations under Section F of this agreements.  

2. Dealer’s liability arising from any claims of breach of the above warranty or similar 

claim shall be limited solely to repair or replacement of any parts of the equipment, 

which shall, within the 90 days period specified above, be identified to dealer and which 

an inspection shall disclose to dealer’s satisfaction to have been defective in normal use 

and service. Dealer’s liability for all labor costs in connection with the repair or 

replacement of parts shall be based solely on rates applicable during normal working 

hours.  

3. This section sets forth customer’s sole and exclusive remedy in connection with repair 

work by dealer and customer hereby agrees that the dealer shall in no event be liable or 

responsible for any claimed incidental, consequential, or special damages, or any other 

cost, expense, loss, or claim (including those arising from injuries to person or property, 

lost profits, or other economic loss). The express warranty set forth above is in lieu of all 

other warranties of whatsoever kind, whether express or implied by law and all other 

such warranties are hereby disclaimed.   

 

 

 

 

L.  Miscellaneous  

1. Any notice given by customer or dealer shall be deemed sufficiently given if delivered in 

person, or if mailed to the other party and the address herein above set forth, or other by 

United States Registered or Certified Mail.  

2. No waiver of any provision of this agreement by dealer shall constitute a waiver of any 

other provision (whether or not similar), nor shall any such waiver constitute a continuing 

waiver unless otherwise expressly provided by dealer in writing. No delay or omission by 

dealer to exercise any right, power or remedy under this agreement, or otherwise 

available to it, shall operate as a waiver thereof, nor shall any single or partial exercise of 

any power or right preclude other or further exercise thereof.  

3. This agreement, and the Exhibits attached hereto, contain the entire agreement between 

dealer and customer with regard to the subject matter hereof; and no representations, 

inducements, promises, or agreements between dealer and customer not embodied herein 

shall be of any force of or effect. No changes may be made in this agreement which shall 

be binding upon the parties unless approved in writing by the parties.  

4. In case one or more provision in this agreement shall be deemed invalid, illegal, or 

unforeseeable in any respect, the validity, legality, and enforceability of the remaining 

provisions contained shall in no way be affected or impaired thereby. Time is of the 

essence under this agreement. This agreement shall be governed in all respects by the 

laws of Florida. This agreement shall be binding upon, and shall inure to the benefit of 

dealer and customer and their respective successors and assigns. Jurisdiction and venue 

shall be in the courts of Polk County, Florida.   

 

 

5. Either party upon 30-day notice may terminate this agreement in accordance with Section 

B-3 (Terms of this agreement).  



 

 
 

Executed by the fully authorized representative of the City of Lakeland, Florida. 

On this _________day of _____________________________, 2019.  

Name (signed):_____________________________________________ 

Name (printed):_____________________________________________ Title:__________________________ 

Accepted by:_______________________________________ On behalf of Flagler Construction Equipment. 

 



 
8418 Palm River Road 

Tampa, FL 33619 

(813)630-0077 

 

Customer Support Agreement 

Total Maintenance and Repair (TM&R) Agreement 

 

City of Lakeland 

1140 E. Parker St  

Lakeland, FL 33801 

 

 

A. Equipment Covered and Charges: 

 

(1) 2019 Volvo L60H #2  Serial Number: To be determined 

 

1. $7.25 Per Hour/ 5000 Total Hours 

2. Starting Hours  5 

3. Ending Hours  5005 

4. Start Date    3/4/2020 

5. End Date     3/4/2025 

 

B. Terms of Agreement: 

1. 60 Months/ 5000 Hour Limit, or whichever occurs first.  

2. This agreement commences upon delivery date of the above equipment or the finding 

date to Flagler Construction Equipment on leased machines. 

 

***Standard Exclusions: Lights, Glass, Wheels, Radio, Top Off Fluids, Overtime and Transport of 

Machine to Shop for Repairs.*** 

 

C. Maintenance Payments:  

1. Monthly payments:  

i. Customer agrees to pay Flagler Construction Equipment at the address shown 

above, the aggregate monthly charge as listed in Section A, on the tenth calendar 

day of each month during the tenure of this agreements, plus all applicable 

overtime charges outstanding, as specified on Dealer’s invoices.  

ii. In the event any engine hour meter fails to function properly, thereby making the 

meter reading unavailable or unreliable, then the hours of use for such month 

shall be deemed to be the average of the monthly usage of that unit of equipment 

for the preceding two months.  



iii. In the event the allowed hours expire before the allotted time the customer will 

be responsible for the remaining months due (if paying flat monthly rate). 

2. Late Payment Charges: If the payment required under the agreements, or any portion 

thereof, remains due and payable for a period of 45 days or longer, such payment or 

portion thereof shall be subject to a finance fee of 1% per month in accordance with 

Florida Statute §218.74 et seq., The Local Government Prompt Payment Act.; calculated 

on such amount from the date on which it became due and payable as provided hereunder 

until actually paid. This late payment charge is equal to an ANNUAL PERCENTAGE 

RATE of 12 percent.  

 

 

D. Operation and Care of Equipment:  

Customer hereby agrees to: (1) operate the equipment only at the location designated 

herein above, (2) exercise reasonable care in the operation, maintenance, and storage of the 

equipment, (3) operate the equipment only within its rated capacity, and solely in the conduct of 

customer’s business, (4) permit  the equipment to be operated only by customer’s employees 

trained in operation, and (5) reimburse dealer for any and all repairs, replacement, or other 

expenses resulting from customer’s failure to comply with the foregoing provisions or from 

accidents, abuse, overload, negligence, weather damage, vandalism, acts of God, or from  

customer’s failure to perform its obligations with respect to the equipment set forth in Section F 

hereof.  

 

E. Dealer’s Obligations:  

1. Perform all routine and emergency repair service as required to maintain the equipment 

in good operating condition.  

2. All repairs, other than tire and wheel replacement, ground engaging tools, radio, lights 

and glass items are the responsibility of Flagler Construction Equipment except as 

excluded by Section D, Item 5.  

3. Perform major repair and overhauls, as required.  

4. Furnish all labor and parts needed for 500-hour intervals and above as per owner’s 

manual except for fuels, make-up oils, and routine greasing.  

5. Provide, at no charge to customer, travel time and mileage required to perform repairs at 

customer’s job sites except charges that customer is required to pay or reimburse dealer 

as provided in Section D hereof.  

6. Flagler Construction Equipment will perform all repair and normal maintenance between 

the hours of 7:30 a.m. and 4:00 p.m. Monday through Friday, holidays excepted. Flagler 

Construction Equipment will perform maintenance and repairs outside of those hours as 

requested by the customer at the rate equal to our published overtime rate, less the 

published standard hourly rate.  

7. Dealer will perform routine repair service on a unit when hour meter reading so indicates 

service interval.  

8. Dealer will supply on request, proof of insurance coverage as per customer specifications.  

9. Flagler Construction Equipment will give customer a minimum of two (2) weeks advance 

notice of planned repairs or overhauls which will require a unit to be out of service during 

normal operating hours. 

10. Flagler Construction Equipment will provide, at no cost to the City of Lakeland, a 

temporary replacement unit if any warranty related repair (or damage caused by Flagler 



Construction Equipment during the repair process) will take in excess of 3 working days 

to repair.   

 

F. Customers Obligations:   

1. Provide, at no charge to Dealer, an adequate area on customer’s premises to permit 

maintenance and service work to be performed in a safe and reasonably protected, 

ventilated, and lighted environment.  

2. Required daily and weekly inspections and maintenance to be performed and recorded on 

each unit of equipment, to make such reports available to the dealer upon request. To 

require that customer’s supervisor who is responsible for the equipment to be notified 

promptly of any item requiring action or repair and to notify dealer promptly of such 

needed repairs, replacements, or adjustments. Daily and weekly inspections will be 

conducted as specified by checklists provided by Flagler Construction Equipment.  

3. Transportation of the equipment to and from Flagler Construction Equipment for 

necessary repairs that cannot be completed in the field. (This is only in the event that the 

repairs are a result of damages caused by the City of Lakeland. In the event that the 

repairs are a result of a warrantable failure or caused by Flagler Construction Equipment 

during the repair process, all transportation expenses will be incurred by Flagler 

Construction Equipment.) 

4. Make each unit of the equipment available promptly for dealer’s employees to perform 

scheduled “Planned Maintenance Service” or other necessary repairs. In addition to all 

other payments required hereunder, customer agrees to pay dealer for the waiting time or 

wasted trip of dealer’s employees which results from customer’s failure to have a unit of 

equipment available within 30 minutes after requested by dealer’s employees.  

5. Instruct and supervise operators of the equipment so as to prevent (a) violation of the 

instruction and good operating procedures as set forth in the Operator’s Manual, (b) 

continued operation of a unit of equipment which is in obvious need of repair and where 

such continued use may increase or accelerate the necessary repairs, and (c) use of a unit 

which develops or has an unsafe condition.  

6. Furnish all make-up oils for the equipment.  

7. Acquire and install, at customers expense, all replacement tires and wheels.  

8. Customer is responsible for lights, glass, radio, and ground engaging tools. Also, any 

attachments not listed on the coverage page (Section A), excluding base machine.  

 

G. Indemnification: 

To the extent permitted by law and subject to the monetary limitations set forth in Florida 

Statute §768.28, customer agrees to indemnify and hold dealer harmless from any and all 

losses, liabilities, damages, claims, costs, and expenses (including reasonable attorney’s 

fees) arising out of the negligent operation or maintenance or willful misconduct of the 

equipment by customer or customer’s employees negligent operation or maintenance or 

willful misconduct of dealer or dealer’s employees, including any claims of damages for 

injury to persons or property. 

 

H. Excuse from Performance: 

Customer hereby agrees that dealer shall have no obligations to repair or otherwise 

maintain any unit of equipment if such repair or maintenance is prevented or substantially 

hindered by fire, floods, explosions, strikes or other labor disputes, war or civil 



insurrections, accidents, acts of God, government regulations, delays in transportation, or 

due to any causes which is beyond the dealers control.  

 

 

 

I. Default: 

1. The occurrence of any one or more of the following events shall constitute default by 

customer under this agreement. (a) Failure of customer to perform any obligation of the 

customer set forth in this agreement, which failure shall not have been cured in full 

within 10 days after dealer gives written notice thereof to customer by Certified Mail. (b) 

Customer knowingly or willfully tampers with an engine hour meter on the equipment 

without dealer’s prior consent in an attempt to mislead dealer as to the actual number of 

hours run. (c) Customer’s making or permitting any unauthorized use, assignment, or 

transfer of a unit of the equipment. (d) The institution by or against customer of any 

proceedings under any bankruptcy reorganization, or other insolvency laws. (e) The 

cessation by Customer of its normal business operations.  

2. The occurrence of any one or more of the following events shall constitute default by 

dealer under this agreement. (a) Failure of dealer to perform any obligations of dealer set 

forth in this agreement, which failure shall not have been cured in full within 10 days 

after customer gives written notice thereof to dealer by Certified Mail. (b) The institution 

by or against dealer of any proceedings under bankruptcy, reorganization, or other 

insolvency laws. (c) The cessation by dealer of its normal business operations.  

 

J. Termination and Remedies:  

1. Upon the occurrence of an event of default by Customer under this agreement, dealer 

may immediately terminate this agreement (in writing, by Certified Mail) and dealer shall 

have no further duties or obligations hereunder. Dealer shall, nevertheless, be entitled to 

retain all prior maintenance payments or any deposits made hereunder. Dealer shall 

further be entitled to recover from customer any and all amounts and payments which, 

under the terms of the agreement, may then be due and payable plus a reasonable sum for 

attorney’s fees and costs of collection, if such amounts are collected by or through an 

attorney-at-law. All rights and remedies granted dealer herein shall be cumulative with all 

other rights and remedies available to dealer under law.  

2. Upon the occurrence of an event of default by dealer under this agreement, customer may 

immediately terminate this agreement (in writing, by Certified Mail) and customer shall 

have no further duties or obligation hereunder. All rights and remedies granted customer 

herein shall be cumulative with all other rights and remedies available to customer under 

law.  

3. Customer may terminate this agreement for any reason upon sixty (60) days prior written 

notification to Dealer. 

 

 

K. Repair Warranty:  

1. Dealer warrants that all repair work performed by its service personnel will be free of 

defects in workmanship under normal use and service for a period of 90 days provided. 

However, the foregoing warranty shall not be applicable (a) where the customer or any 

other party has mishandled, misused, or failed to properly store, maintain, or operate the 



equipment, or (b) where the equipment has been serviced, repaired, maintained, or 

modified by any person or party other than the dealer except for the performance by 

customer of its obligations under Section F of this agreements.  

2. Dealer’s liability arising from any claims of breach of the above warranty or similar 

claim shall be limited solely to repair or replacement of any parts of the equipment, 

which shall, within the 90 days period specified above, be identified to dealer and which 

an inspection shall disclose to dealer’s satisfaction to have been defective in normal use 

and service. Dealer’s liability for all labor costs in connection with the repair or 

replacement of parts shall be based solely on rates applicable during normal working 

hours.  

3. This section sets forth customer’s sole and exclusive remedy in connection with repair 

work by dealer and customer hereby agrees that the dealer shall in no event be liable or 

responsible for any claimed incidental, consequential, or special damages, or any other 

cost, expense, loss, or claim (including those arising from injuries to person or property, 

lost profits, or other economic loss). The express warranty set forth above is in lieu of all 

other warranties of whatsoever kind, whether express or implied by law and all other 

such warranties are hereby disclaimed.   

 

 

 

 

L.  Miscellaneous  

1. Any notice given by customer or dealer shall be deemed sufficiently given if delivered in 

person, or if mailed to the other party and the address herein above set forth, or other by 

United States Registered or Certified Mail.  

2. No waiver of any provision of this agreement by dealer shall constitute a waiver of any 

other provision (whether or not similar), nor shall any such waiver constitute a continuing 

waiver unless otherwise expressly provided by dealer in writing. No delay or omission by 

dealer to exercise any right, power or remedy under this agreement, or otherwise 

available to it, shall operate as a waiver thereof, nor shall any single or partial exercise of 

any power or right preclude other or further exercise thereof.  

3. This agreement, and the Exhibits attached hereto, contain the entire agreement between 

dealer and customer with regard to the subject matter hereof; and no representations, 

inducements, promises, or agreements between dealer and customer not embodied herein 

shall be of any force of or effect. No changes may be made in this agreement which shall 

be binding upon the parties unless approved in writing by the parties.  

4. In case one or more provision in this agreement shall be deemed invalid, illegal, or 

unforeseeable in any respect, the validity, legality, and enforceability of the remaining 

provisions contained shall in no way be affected or impaired thereby. Time is of the 

essence under this agreement. This agreement shall be governed in all respects by the 

laws of Florida. This agreement shall be binding upon, and shall inure to the benefit of 

dealer and customer and their respective successors and assigns. Jurisdiction and venue 

shall be in the courts of Polk County, Florida.   

 

 

5. Either party upon 30-day notice may terminate this agreement in accordance with Section 

B-3 (Terms of this agreement).  



 

 
 

Executed by the fully authorized representative of the City of Lakeland, Florida. 

On this _________day of _____________________________, 2019.  

Name (signed):_____________________________________________ 

Name (printed):_____________________________________________ Title:__________________________ 

Accepted by:_______________________________________ On behalf of Flagler Construction Equipment. 

 



 
8418 Palm River Road 

Tampa, FL 33619 

(813)630-0077 

 

Customer Support Agreement 

Total Maintenance and Repair (TM&R) Agreement 

 

City of Lakeland 

1140 E. Parker St  

Lakeland, FL 33801 

 

 

A. Equipment Covered and Charges: 

 

(1) 2019 Volvo L60H #3  Serial Number: To be determined 

 

1. $7.25 Per Hour/ 5000 Total Hours 

2. Starting Hours  5 

3. Ending Hours  5005 

4. Start Date    3/4/2020 

5. End Date     3/4/2025 

 

B. Terms of Agreement: 

1. 60 Months/ 5000 Hour Limit, or whichever occurs first.  

2. This agreement commences upon delivery date of the above equipment or the finding 

date to Flagler Construction Equipment on leased machines. 

 

***Standard Exclusions: Lights, Glass, Wheels, Radio, Top Off Fluids, Overtime and Transport of 

Machine to Shop for Repairs.*** 

 

C. Maintenance Payments:  

1. Monthly payments:  

i. Customer agrees to pay Flagler Construction Equipment at the address shown 

above, the aggregate monthly charge as listed in Section A, on the tenth calendar 

day of each month during the tenure of this agreements, plus all applicable 

overtime charges outstanding, as specified on Dealer’s invoices.  

ii. In the event any engine hour meter fails to function properly, thereby making the 

meter reading unavailable or unreliable, then the hours of use for such month 

shall be deemed to be the average of the monthly usage of that unit of equipment 

for the preceding two months.  



iii. In the event the allowed hours expire before the allotted time the customer will 

be responsible for the remaining months due (if paying flat monthly rate). 

2. Late Payment Charges: If the payment required under the agreements, or any portion 

thereof, remains due and payable for a period of 45 days or longer, such payment or 

portion thereof shall be subject to a finance fee of 1% per month in accordance with 

Florida Statute §218.74 et seq., The Local Government Prompt Payment Act.; calculated 

on such amount from the date on which it became due and payable as provided hereunder 

until actually paid. This late payment charge is equal to an ANNUAL PERCENTAGE 

RATE of 12 percent.  

 

 

D. Operation and Care of Equipment:  

Customer hereby agrees to: (1) operate the equipment only at the location designated 

herein above, (2) exercise reasonable care in the operation, maintenance, and storage of the 

equipment, (3) operate the equipment only within its rated capacity, and solely in the conduct of 

customer’s business, (4) permit  the equipment to be operated only by customer’s employees 

trained in operation, and (5) reimburse dealer for any and all repairs, replacement, or other 

expenses resulting from customer’s failure to comply with the foregoing provisions or from 

accidents, abuse, overload, negligence, weather damage, vandalism, acts of God, or from  

customer’s failure to perform its obligations with respect to the equipment set forth in Section F 

hereof.  

 

E. Dealer’s Obligations:  

1. Perform all routine and emergency repair service as required to maintain the equipment 

in good operating condition.  

2. All repairs, other than tire and wheel replacement, ground engaging tools, radio, lights 

and glass items are the responsibility of Flagler Construction Equipment except as 

excluded by Section D, Item 5.  

3. Perform major repair and overhauls, as required.  

4. Furnish all labor and parts needed for 500-hour intervals and above as per owner’s 

manual except for fuels, make-up oils, and routine greasing.  

5. Provide, at no charge to customer, travel time and mileage required to perform repairs at 

customer’s job sites except charges that customer is required to pay or reimburse dealer 

as provided in Section D hereof.  

6. Flagler Construction Equipment will perform all repair and normal maintenance between 

the hours of 7:30 a.m. and 4:00 p.m. Monday through Friday, holidays excepted. Flagler 

Construction Equipment will perform maintenance and repairs outside of those hours as 

requested by the customer at the rate equal to our published overtime rate, less the 

published standard hourly rate.  

7. Dealer will perform routine repair service on a unit when hour meter reading so indicates 

service interval.  

8. Dealer will supply on request, proof of insurance coverage as per customer specifications.  

9. Flagler Construction Equipment will give customer a minimum of two (2) weeks advance 

notice of planned repairs or overhauls which will require a unit to be out of service during 

normal operating hours. 

10. Flagler Construction Equipment will provide, at no cost to the City of Lakeland, a 

temporary replacement unit if any warranty related repair (or damage caused by Flagler 



Construction Equipment during the repair process) will take in excess of 3 working days 

to repair.   

 

F. Customers Obligations:   

1. Provide, at no charge to Dealer, an adequate area on customer’s premises to permit 

maintenance and service work to be performed in a safe and reasonably protected, 

ventilated, and lighted environment.  

2. Required daily and weekly inspections and maintenance to be performed and recorded on 

each unit of equipment, to make such reports available to the dealer upon request. To 

require that customer’s supervisor who is responsible for the equipment to be notified 

promptly of any item requiring action or repair and to notify dealer promptly of such 

needed repairs, replacements, or adjustments. Daily and weekly inspections will be 

conducted as specified by checklists provided by Flagler Construction Equipment.  

3. Transportation of the equipment to and from Flagler Construction Equipment for 

necessary repairs that cannot be completed in the field. (This is only in the event that the 

repairs are a result of damages caused by the City of Lakeland. In the event that the 

repairs are a result of a warrantable failure or caused by Flagler Construction Equipment 

during the repair process, all transportation expenses will be incurred by Flagler 

Construction Equipment.) 

4. Make each unit of the equipment available promptly for dealer’s employees to perform 

scheduled “Planned Maintenance Service” or other necessary repairs. In addition to all 

other payments required hereunder, customer agrees to pay dealer for the waiting time or 

wasted trip of dealer’s employees which results from customer’s failure to have a unit of 

equipment available within 30 minutes after requested by dealer’s employees.  

5. Instruct and supervise operators of the equipment so as to prevent (a) violation of the 

instruction and good operating procedures as set forth in the Operator’s Manual, (b) 

continued operation of a unit of equipment which is in obvious need of repair and where 

such continued use may increase or accelerate the necessary repairs, and (c) use of a unit 

which develops or has an unsafe condition.  

6. Furnish all make-up oils for the equipment.  

7. Acquire and install, at customers expense, all replacement tires and wheels.  

8. Customer is responsible for lights, glass, radio, and ground engaging tools. Also, any 

attachments not listed on the coverage page (Section A), excluding base machine.  

 

G. Indemnification: 

To the extent permitted by law and subject to the monetary limitations set forth in Florida 

Statute §768.28, customer agrees to indemnify and hold dealer harmless from any and all 

losses, liabilities, damages, claims, costs, and expenses (including reasonable attorney’s 

fees) arising out of the negligent operation or maintenance or willful misconduct of the 

equipment by customer or customer’s employees negligent operation or maintenance or 

willful misconduct of dealer or dealer’s employees, including any claims of damages for 

injury to persons or property. 

 

H. Excuse from Performance: 

Customer hereby agrees that dealer shall have no obligations to repair or otherwise 

maintain any unit of equipment if such repair or maintenance is prevented or substantially 

hindered by fire, floods, explosions, strikes or other labor disputes, war or civil 



insurrections, accidents, acts of God, government regulations, delays in transportation, or 

due to any causes which is beyond the dealers control.  

 

 

 

I. Default: 

1. The occurrence of any one or more of the following events shall constitute default by 

customer under this agreement. (a) Failure of customer to perform any obligation of the 

customer set forth in this agreement, which failure shall not have been cured in full 

within 10 days after dealer gives written notice thereof to customer by Certified Mail. (b) 

Customer knowingly or willfully tampers with an engine hour meter on the equipment 

without dealer’s prior consent in an attempt to mislead dealer as to the actual number of 

hours run. (c) Customer’s making or permitting any unauthorized use, assignment, or 

transfer of a unit of the equipment. (d) The institution by or against customer of any 

proceedings under any bankruptcy reorganization, or other insolvency laws. (e) The 

cessation by Customer of its normal business operations.  

2. The occurrence of any one or more of the following events shall constitute default by 

dealer under this agreement. (a) Failure of dealer to perform any obligations of dealer set 

forth in this agreement, which failure shall not have been cured in full within 10 days 

after customer gives written notice thereof to dealer by Certified Mail. (b) The institution 

by or against dealer of any proceedings under bankruptcy, reorganization, or other 

insolvency laws. (c) The cessation by dealer of its normal business operations.  

 

J. Termination and Remedies:  

1. Upon the occurrence of an event of default by Customer under this agreement, dealer 

may immediately terminate this agreement (in writing, by Certified Mail) and dealer shall 

have no further duties or obligations hereunder. Dealer shall, nevertheless, be entitled to 

retain all prior maintenance payments or any deposits made hereunder. Dealer shall 

further be entitled to recover from customer any and all amounts and payments which, 

under the terms of the agreement, may then be due and payable plus a reasonable sum for 

attorney’s fees and costs of collection, if such amounts are collected by or through an 

attorney-at-law. All rights and remedies granted dealer herein shall be cumulative with all 

other rights and remedies available to dealer under law.  

2. Upon the occurrence of an event of default by dealer under this agreement, customer may 

immediately terminate this agreement (in writing, by Certified Mail) and customer shall 

have no further duties or obligation hereunder. All rights and remedies granted customer 

herein shall be cumulative with all other rights and remedies available to customer under 

law.  

3. Customer may terminate this agreement for any reason upon sixty (60) days prior written 

notification to Dealer. 

 

 

K. Repair Warranty:  

1. Dealer warrants that all repair work performed by its service personnel will be free of 

defects in workmanship under normal use and service for a period of 90 days provided. 

However, the foregoing warranty shall not be applicable (a) where the customer or any 

other party has mishandled, misused, or failed to properly store, maintain, or operate the 



equipment, or (b) where the equipment has been serviced, repaired, maintained, or 

modified by any person or party other than the dealer except for the performance by 

customer of its obligations under Section F of this agreements.  

2. Dealer’s liability arising from any claims of breach of the above warranty or similar 

claim shall be limited solely to repair or replacement of any parts of the equipment, 

which shall, within the 90 days period specified above, be identified to dealer and which 

an inspection shall disclose to dealer’s satisfaction to have been defective in normal use 

and service. Dealer’s liability for all labor costs in connection with the repair or 

replacement of parts shall be based solely on rates applicable during normal working 

hours.  

3. This section sets forth customer’s sole and exclusive remedy in connection with repair 

work by dealer and customer hereby agrees that the dealer shall in no event be liable or 

responsible for any claimed incidental, consequential, or special damages, or any other 

cost, expense, loss, or claim (including those arising from injuries to person or property, 

lost profits, or other economic loss). The express warranty set forth above is in lieu of all 

other warranties of whatsoever kind, whether express or implied by law and all other 

such warranties are hereby disclaimed.   

 

 

 

 

L.  Miscellaneous  

1. Any notice given by customer or dealer shall be deemed sufficiently given if delivered in 

person, or if mailed to the other party and the address herein above set forth, or other by 

United States Registered or Certified Mail.  

2. No waiver of any provision of this agreement by dealer shall constitute a waiver of any 

other provision (whether or not similar), nor shall any such waiver constitute a continuing 

waiver unless otherwise expressly provided by dealer in writing. No delay or omission by 

dealer to exercise any right, power or remedy under this agreement, or otherwise 

available to it, shall operate as a waiver thereof, nor shall any single or partial exercise of 

any power or right preclude other or further exercise thereof.  

3. This agreement, and the Exhibits attached hereto, contain the entire agreement between 

dealer and customer with regard to the subject matter hereof; and no representations, 

inducements, promises, or agreements between dealer and customer not embodied herein 

shall be of any force of or effect. No changes may be made in this agreement which shall 

be binding upon the parties unless approved in writing by the parties.  

4. In case one or more provision in this agreement shall be deemed invalid, illegal, or 

unforeseeable in any respect, the validity, legality, and enforceability of the remaining 

provisions contained shall in no way be affected or impaired thereby. Time is of the 

essence under this agreement. This agreement shall be governed in all respects by the 

laws of Florida. This agreement shall be binding upon, and shall inure to the benefit of 

dealer and customer and their respective successors and assigns. Jurisdiction and venue 

shall be in the courts of Polk County, Florida.   

 

 

5. Either party upon 30-day notice may terminate this agreement in accordance with Section 

B-3 (Terms of this agreement).  



 

 
 

Executed by the fully authorized representative of the City of Lakeland, Florida. 

On this _________day of _____________________________, 2019.  

Name (signed):_____________________________________________ 

Name (printed):_____________________________________________ Title:__________________________ 

Accepted by:_______________________________________ On behalf of Flagler Construction Equipment. 

 


